Briefing in relation to new
developments in Panamanian
legislature affecting the beneficial
owners of bearer shares in
Panamanian corporations

l On August Gth, 2013, the Panamanian
Parliament enacted Law 47, which

adopted a custody regime applicable
to bearer share certificates (the
Bearer Shares Law).

l On April 23"1, 2015, the Panamanian
Parliament approved Law 18, which
speeds up the entry into force of Law

47, establishing the 4" day of May

2015 as its implementation date.

‘ Beneficial owners with bearer shares

in Panamanian corporations issued
prior to May 4th, 2015 should either
replace them with shares in
registered form or deliver them in

custody of an Authorised Custodian
before December 31%, 2015.

H Beneficial owners with bearer shares
in Panamanian corporations issued
after May 4th, 2015 should deliver
them in custody of an Authorised

Custodian within 20 days from their

issuance.
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New Panamanian legal custody regime
applicable to bearer shares issued by
Panamanian corporations enters into force on
May 4™, 2015

Following an extensive period of consultations with local and foreign experts,
practitioners, professionals and regulators, the Republic of Panama enacted Law 47
of August Gth, 2013 (hereinafter called “Law 47”), which creates a regulatory
framework for the continued and lawful use of bearer shares issued by Panamanian
corporations, introducing the concept of the Authorised Custodian, who shall
maintain custody of such bearer shares and a minimum of information regarding the
beneficial owner of such shares. Law 47 was amended earlier this year by Law 18 of

April 23rd, 2015 (hereinafter called “Law 18”).

Beyond the direct impact of Law 47 on Panamanian corporations with bearer shares
and their beneficial owners, Law 47 demonstrates the Panamanian Government’s
serious commitment to increasing transparency and fighting illegal activities that

take advantage of the Panamanian corporate structures.



“Under Law 47 all owners of
bearer shares shall designate an

Authorised Custodian, who shall
maintain custody of such bearer
share certificates”

“Following the amendment of
Article 28 of Law 47 by Article 5
of Law 18, Law 47 shall become

effective on May 4", 2015”

(continued)

Law 47 adopts several interesting and innovative key features,

which have a significant impact on Panamanian corporations

with bearer shares, the most important of them being the

introduction of the Authorised Custodian, to whose custody such

bearer shares are delivered and to whom the confidential

information of the beneficial owner of such shares is disclosed.

Regulating the Panamanian

Sociedad Andonima: The enactment

of Law 47

The Republic of Panama has focused

much of its recent legislation on
complying with international standards
on transparency set by the OECD
(Organisation for Economic Cooperation
and Development), to improve
functionality and transparency in all
sectors of its economy, while preserving
confidentiality, and

fight  money

laundering and terrorism financing.

Along these lines, certain new laws have
been adopted with the aim of regulating
the Panamanian Sociedad Andnima,
which has remained the most popular
Panamanian

and commonly used

corporate structure.

In particular, on August 6th, 2013, the
Republic of Panama approved Law 47, by
which it adopts a custody regime for
shares issued to the bearer. The said law
compliments Law 2 of February 1% 2011
regarding due diligence by lawyers
engaged in the incorporation of

corporate and trust instruments in

Panama.

Under Law 47 all owners of bearer shares
shall designate an Authorised Custodian,
who shall maintain custody of such
bearer share certificates (Article 3 of Law
47). The underlying purpose of this new
to ease

concept is any potential

investors’ concerns regarding the
beneficial ownership of a corporation by
disclosing the ultimate beneficiary in

qguestion.

Law 47, as amended by Law 18,

introduces several interesting and
innovative key features with a significant
impact on Panamanian corporations with
bearer shares. The purpose of this
briefing is to address some of the key
changes this Law brings in the
Panamanian corporate landscape and

highlight their importance.
Entry into force

Following the amendment of Article 28
of Law 47 by Article 5 of Law 18, Law 47
shall become effective on May 4th, 2015
(not on August 6th, 2015).

“New Panamanian legal custody regime applicable to bearer shares issued by
Panamanian corporations enters in force on May 4"’, 2015”
by Giannos Dalakos
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Impact of Law 47 as amended by Law 18 on Panamanian corporations

First, it is worth mentioning that the new share custody system is only applicable to
bearer shares and therefore new or existing corporations with registered shares

certificates do not need to take any actions.

Secondly, the new bearer share custody regime of Law 47 requires either for (a) the
beneficial owner(s) of any and all bearer share certificate(s) to deliver the said
certificate(s) into the custody of an Authorised Custodian appointed by the beneficial
owner(s), provided that the corporation’s adherence to the bearer shares custody
system is stated in its articles of incorporation or (b) the corporation to reissue its

shares in a registered form.

Law 47 does not prohibit the possibility of issuing bearer shares, provided that such

issuance complies with the provisions of the said Law.

For the purposes of Law 47, delivery of any and all bearer share certificate(s) into the
custody of an Authorised Custodian shall be deemed perfected upon (a) the delivery
of the original bearer share certificate(s) to the Authorised Custodian and (b) the
delivery of an affidavit of the beneficial owner(s) of the bearer shares, which must
contain all applicable information required by Law 47, sufficient to identify the said
beneficial owner(s) (i.e. name of the corporation and registry number, full name of the
shareholder(s), passport or id number, full address details, telephone number, email

address, full details of the Authorised Custodian, etc.).

(continued)
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The beneficial owner of the
bearer share certificate is
required to deliver the
certificate into the custody the
Authorised Custodian

appointed by the owner or to
have his/her shares replaced
and reissued by the
corporation in a registered
form

“Law 47 is only applicable to
bearer shares and therefore

new or existing corporations
with registered shares do not
need to take any actions”

“Law 47 does not prohibit the
issuing of bearer shares,
provided that such issuance
complies with the provisions
of the said law”

“New Panamanian legal custody regime applicable to bearer shares issued by
Panamanian corporations enters in force on May 4"’, 2015”
by Giannos Dalakos



“Existing corporations with
bearer share certificates
issued prior to May 4", 2015
shall have until the 31* day of
December 2015 to replace the

said bearer share certificates
with share certificates in
registered form in favour of
the beneficial owner”

“Beneficial owners with
bearer share certificates
issued prior to May 4™, 2015
shall have until the 31* day of
December 2015 to deliver the
said bearer share certificates
in custody of an Authorised
Custodian together with the
affidavit required by Law 47”

“Should a corporation follow
the bearer shares custody
system, it must adopt and

record a resolution approving
its adherence to Law 47

custody regime before
December 31%, 2015 ”

(continued)

For the purposes of appointing an
Authorised Custodian, the beneficial
owner(s) of any and all bearer shares
must provide the issuing corporation
with the full name of the said custodian,
the physical address and the full contact
whom the

details for the person

corporation may contact if necessary.

Lastly, Panamanian corporations with
bearer shares certificates issued and
outstanding prior to the implementation
date of Law 47 should be distinguished
from Panamanian

corporations with

bearer shares issued after the
implementation date of Law 47, as Law

47 deals with them differently.

Corporations  with  bearer share
certificates issued prior to the entry into

force of Law 47

For existing corporations with bearer
share certificates issued prior to the
entry into force of Law 47, it is provided
that any and all bearer share
certificate(s) should be delivered within
the transition period established in
Article 25 of Law 47 into the custody of
an Authorised Custodian, who should
appointed by the beneficial owner(s) of
the bearer shares within that transition
period, together with the aforesaid
affidavit of the beneficial owner(s) of the
bearer shares as per the requirements
established by Article 8 of Law 47 (Article
4 of Law 47 as amended by Article 1 of

Law 18).

Following the amendment of Article 25

of Law 47 by Article 4 of Law 18, the said
transition period is dramatically reduced
and a deadline of December 31“, 2015 is
established. It is now provided that
existing corporations with bearer share
certificates issued prior to May 4th, 2015
(the date on which Law 47 becomes
effective as aforementioned) shall have
until the 31% day of December 2015 to
either (a) replace any and all bearer
share certificate(s) with share
certificate(s) in registered form in favour
of the beneficial owner(s) or (b) instruct
the beneficial owner(s) to deliver the
said bearer share certificate(s) in custody
of an Authorised Custodian appointed by
the beneficial owner(s) of the bearer
shares and provide the appointed
Authorised Custodian by means of an
affidavit full information regarding the
identification of the beneficial owner(s)

of the said bearer share certificate(s) as

aforesaid.

Further, should the delivery into custody
option be followed, a resolution of the
board of directors or the general
meeting of the shareholders should be
recorded in the

adopted and

corporation’s records in the Public
Registry of Panama before December
31%, 2015, approving the corporation’s
adherence to the program  of
immobilization of shares established by
Law 47 (Article 4 of Law 47 as amended

by Article 1 of Law 18).

If such a resolution approving the

corporation’s adherence to the bearer
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shares custody system is not recorded in
the Public Registry of Panama before
December 31‘“, 2015, the corporation’s
articles of incorporation will be deemed
amended or reformed by rule of law
of bearer

prohibiting the issuance

shares.

The beneficial owners of any and all

bearer shares issued prior to the
implementation date of Law 47 who fail
to comply with their duties in a timely
manner (deliver the said certificates into
custody or replace them with registered
share certificates before December 31‘“,
2015) may definitely lose their rights to
exercise any and all political and
economic rights associated to these
bearer shares and acknowledged by law
(i.e. the rights to vote at shareholder
meetings, to receive dividends, transfer

his shares, etc.).

“The beneficial owners of
bearer shares issued prior to
the implementation date of
Law 47 who fail to comply
with their duties in a timely

manner will lose their rights to
exercise any and all political
and economic rights
associated to these bearer
shares”

(continued)

Corporations with bearer share

certificates issued after the entry

into force of Law 47

Any and all bearer shares that are validly
issued on or after May 4th, 2015 (the
date on which Law 47 becomes effective
as aforesaid) should be delivered into the
custody of an Authorised Custodian
appointed by the beneficial owner(s) of
the bearer shares within a period of
twenty (20) calendar days from the
approval of the issuance of the bearer
shares, together with the aforesaid
affidavit of the beneficial owner(s) of the
bearer shares as per the requirements
established by Article 9 of Law 47 (Article
5 of Law 47 as amended by Article 2 of

Law 18).

Further, all existing corporations should
record at the Public Registry of Panama a
board of directors or a meeting of
shareholders resolution authorising the
corporation to adhere to the custody
system created by Law 47 as
aforementioned, while new Panamanian
corporations (incorporated after May 4th,
2015) issuing bearer shares should state
in their articles of incorporation that the
corporation adheres to the custody

system of its bearer shares according to

Law 47.

Should the beneficial owner(s) of any
and all bearer shares issued after the
implementation date of Law 47 fail to
comply with their duties in a timely

manner (do not appoint an Authorized

Custodian and deliver the said

certificate(s) along with the information
and the affidavit required by the Law
into custody within the established
timeframe of twenty (20) days, then the

corporation shall annul the

corresponding issuance of bearer shares.

“Beneficial owners with bearer
share certificates issued after
May 4™, 2015 should deliver the
said bearer share certificates
into the custody of an
Authorised Custodian within 20
days from their issuance,
together with the affidavit
required by Law 47”

“Should the beneficial
owner of bearer shares
issued after the
implementation date of
Law 47 fail to comply with

their duties in a timely
manner, the corporation
shall annul the
corresponding issuance of
bearer shares”
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The Authorised Custodian

An Authorised Custodian is a duly
authorised person or entity that may
exercise custody over duly issued and
outstanding bearer shares. The
Authorised Custodian is responsible for
maintaining a minimum of information
regarding the beneficial owner of the
share certificates he is holding in custody,

as provided in Law 47.

The following persons or legal entities
may act as local Authorized Custodians as
per Article 6 of Law 47: (a) duly licensed

attorneys or law firms and/or resident

agents, registered with the Fourth
Chamber of General Affairs of the
Supreme Court of Justice, (b) banks

having a general banking license and
trust companies established in Panama
and regulated and supervised by the
Panamanian Superintendence of Banks
(“Superintendencia de Bancos”) and (c)
brokerage houses (“Casas de Valores”) or
Central Securities Depositaries (“Central
de Valores”) established in Panama and
regulated and supervised by the
Panamanian Superintendence of the

Security Markets (“Superintendencia del

Mercado de Valores”).

Additionally, the following may act as
foreign Authorised Custodians: banks,
trustees and financial intermediaries that
are duly licensed for their activities,

established and regulated in member

jurisdictions of the Financial Action Task

(continued)

Force on Money Laundering (FATF) or
their associated members and registered
with the Panamanian Superintendence of
Banks and have designated a
process/notification agent (“agente de
notificacion”), who can be an attorney,
general license bank or trust company, to
receive any and all notices and demands
for and on behalf of the foreign

Authorised Custodian.

Responsibilities of the Authorised

Custodian

An Authorised Custodian is responsible
for holding physical custody of the bearer
share certificates and keeping and
protecting the confidentiality of all
information and documentation related
to the beneficial ownership of the bearer
shares of a corporation at their office
established in Panama (in case of local
custodian) or at the physical address of

the issuing corporation’s resident agent

in Panama (in case of foreign custodian).

Foreign Authorised Custodians must
provide the resident agent of the
corporation the identification

information of the beneficial owner of
the shares of the corporation. However,
Law 47 provides for the foreign
Authorised Custodian’s right to delay
such obligation until such time as the
resident agent provides it with a notice
that a competent authority in Panama
has duly requested such information, if
custodian

the foreign provides a

performance bond in the amount of

United States Dollars Twenty Five
Thousand (US$25,000.00) issued by an
insurance company or bank established

and licensed to operate in Panama.

An  Authorised Custodian  cannot
automatically release a  beneficial
owner’s confidential identification

information. Instead, a request for such
information must be duly issued by a
Panamanian competent authority, in
connection

with any pending

investigations  related to money
laundering, terrorism and/or any other
criminal activities, or in compliance with
any double taxation agreements entered
into by the Republic of Panama. This last
point is especially important, since
Panama has entered into a series of
treaties and agreements with different
countries across Europe, North and
South America and Asia for the open
exchange of taxation information for the

purposes of fighting tax evasion.

Should an Authorised Custodian fail to
comply with the provisions of Law 47 in a
timely manner, he may be subject to
financial and regulatory penalties.
Unauthorised breach of confidentiality
by an Authorised Custodian is also

penalized.
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Other important features of Law 47

In order to be legally valid and effective,
any change of ownership of a bearer
share certificate that has been delivered
into the custody of an Authorised
Custodian shall be formally notified in
writing to the Authorised Custodian and
the new beneficial owner should provide
the Authorised Custodian with an
affidavit containing specific identification
information. This provision also applies

to shares under custody given in pledge

or guarantee.

A pledgee in possession of bearer shares
that were issued and outstanding prior to
the implementation date of Law 47 and

are subject to a pledge should (a) deliver

into the

the bearer share certificate

custody of an Authorised Custodian, or
(b) register, if applicable, as an
Authorised Custodian. The Authorised
Custodian of the pledged bearer shares
shall act as a depository (“depositario

prendario”) of such shares.

An interesting new feature of Law 47 is
the hereditary disposition of any and all
bearer shares in a corporation held in
custody, offering the beneficial owner(s)
the opportunity to plan their succession
by designating in writing one or more
beneficiaries. Upon receiving evidence of
the beneficial owners’ death, the
Authorised Custodian may transfer the
said bearer share certificates to the duly
designated beneficiaries without a court

order (Article 13 of Law 47).

Should you wish to discuss any of the issues discussed in this briefing, feel
free to contact the author, Giannos Dalakos or a lawyer at our firm.

loannis Fassolis
Senior Partner

Giannos Dalakos
Associate
Email: gdalakos@dftlaw.gr

Email: info@dftlaw.gr

Michael Dalakos
Senior Partner
Email: mdalakos@dftlaw.gr

Conclusion

Many offshore financial centres are

moving towards eliminating bearer

shares to comply with the OECD
guidelines. Panama, however, has found
an innovative solution to fight illegal
activities by immobilizing bearer shares
rather than removing them completely
and at the same time protect the
confidentiality of the beneficial owners.
This freezing of bearer shares attempts
to keep the free circulation of such
shares controlled and maintain the
exercise of

rights granted by the

ownership of the same, but assure
knowledge of the ultimate owner of the

bearer shares.

“A change of ownership of a
bearer share certificate
already delivered into the
custody of an Authorised
Custodian is legally valid upon

delivery of a written
notification to that effect to
the said Custodian along with
the required by Law 47
affidavit of the new beneficial
owner”
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