Briefing in relation to new

developments in Marshall Islands
legislature affecting the beneficial

owners of Marshall islands
corporations

The Parliament of the Republic of the
Marshall Islands passed legislation,
which introduced additional record-
keeping requirements with regards to
shareholding and beneficial ownership

of Marshall Islands entities

All records of shareholders and
beneficial owners of bearer shares
must be recorded with the Marshall
Islands registered agent for non-

resident domestic entities

Existing Marshall Islands entities have
to comply with all new record-keeping
requirements by November 9th, 2018
and the penalty for failure to comply is

a fine or dissolution

An action of the shareholders may be
taken without meeting by the written
consent of the holders of outstanding
shares having the necessary number

of votes to authorize such action

Actions by electronic transmission
and further modernizations are
introduced to the RMI Associations

Law
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Amendments to Marshall Islands Associations Law
enacting additional record-keeping requirements with
regards to shareholding and beneficial ownership of
Marshall Islands entities

The Parliament of the Republic of the Marshall Islands (the “RMI”) in November 2017
passed legislation (the “Amendment”) amending and updating the RMI Associations
Law (Business Corporation Act, Revised Partnership Act, Limited Partnership Act and
Limited Liability Company Act) in furtherance to the RMI’s commitment to meet the
recent updated and more demanding international standards on exchange of
information required by the Organization for Economic Co-operation and
Development (the “OECD”) and the Financial Action Task Force (the “FATF”) on Money
Laundering regarding transparency and exchange of ownership information for tax

purposes.

In line with these standards, the Amendment enacts additional record-keeping
requirements for RMI entities. While many entities may know certain information,
now the Amendment requires such information to be obtained and actively
maintained by the entity. The Amendment also brings further modernizations and
enhancements to the RMI Associations Law, such as easing the thresholds for actions
of shareholders without meeting and introducing the ability to use electronic

transmission.



Every RMI domestic corporation
shall use all reasonable efforts
to obtain and maintain an up to

date record of the names and
addresses of all beneficial
owners of the corporation

Upon demand of the registered
agent for non-resident entities
in connection with the
performance of its audit
functions or pursuant to a valid
governmental request made to
the registered agent, every RMI
non-resident domestic
corporation shall produce all
records of shareholders and
beneficial owners required to be
maintained
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The Amendment introduces new record-keeping requirements and

significant penalties and ramifications for failure to comply

New record-keeping requirements
with regards to the shareholding
and beneficial ownership of RMI

entities

The Amendment revised the
Associations Law in such way that, in
addition to the records of registered
shareholders (i.e. names and addresses
of registered shareholders, number and
class of shares held be each of them
and dates when they respectively
became the owners thereof) already
required to be kept internally, RMI
domestic corporations, partnerships,
limited partnerships and limited liability
companies, other than publicly-traded
companies which are exempted from
must use all

such requirement,

reasonable efforts to obtain and
maintain an up-to-date record of the
names and addresses of all their

beneficial owners.

This requirement shall be deemed
satisfied by each entity upon requesting
their shareholders and beneficial
owners at least annually by written
notice to provide the required
information. A shareholder or beneficial
owner of an RMI domestic entity has an
obligation to provide the information
requested by such entity. Each entity

should also use reasonable efforts in

notifying the beneficial owners of their

obligation to provide such information.

While the legal and beneficial ownership
records required to be maintained under
the RMI Associations Law are generally
to be kept internally by the entity, the
Amendment requires each RMI non-
resident entity to produce all such
records and information upon demand of
the registered agent in connection with
the performance of its audit functions or
pursuant to a valid governmental request
made to the registered agent. This is a
result of the OECD requiring jurisdictions

to monitor the oversight enforcement

system to ensure its effectiveness.

It seems that the registered agent is
entitled to demand production of such
information only in the following
circumstances: (a) while the registered
agent exercises its audit functions by
conducting randomized confidential
audits to ensure that the RMI entities are
in compliance with the above record-
keeping requirements or (b) when the
registered agent receives a formal and
valid governmental request (i.e. from the
RMI  Minister of Finance or other
government authority). What constitutes
a valid governmental request though

remains to be seen.
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Additional information with regards to shareholding and beneficial

ownership required to be maintained by RMI entities that issue bearer shares

For some time now, certain lending banks have ceased to accept bearer shares and
require corporations to amend their articles of incorporation and issue registered
shares instead. The main reasons for this can be attributed to the banks’ difficulty of
complying with their KYC requirements due to the fact that bearer shares present an
impediment to transparency of ownership and/or to the potential liability that may

arise from taking pledges of bearer shares and/or for reasons of reputation.

This specific amendment to the Associations Law is most likely an attempt of the RMI
to respond to the OECD report that blacklisted the RMI as a jurisdiction that was not

compliant with availability and access of information regarding ownership of entities.

The significant new change under the Amendment requires RMI entities issuing bearer
shares, in addition to maintaining a record of all certificates issued in bearer form
(including the number, class and dates of issuance), to use now all reasonable efforts to
obtain and maintain up to date records of the names, addresses, nationalities and, in
the case of natural persons, dates of birth of all holders and beneficial owners of such
bearer shares. RMI entities must also use all reasonable efforts to maintain a record of
any subsequent transfers of bearer shares, including the date of transfer and the
names, addresses nationalities and, in the case of natural persons, dates of birth of all

new holders and beneficial owners of the transferred bearer shares.

The above requirement shall be deemed satisfied by requesting at least annually by
written notice the information required to be maintained by the entity. Each
shareholder and beneficial owner of a domestic entity has an obligation to provide that
entity with such information. Each entity must use all reasonable efforts in notifying

their shareholders and beneficial owners of their obligation to do so.

Most importantly, the Amendment introduces a significant obligation on the part of an
RMI entity that issues bearer shares. In order to maintain the validity of any such
bearer shares, including any and all rights and privileges of a holder of such shares, the
entity should ensure that the above records of the shareholders and beneficial owners
for both the issuance and subsequent transfer of such bearer shares are recorded with
the registered agent for non-resident domestic entities. It should be noted that such
recording is not considered to be a public filing in the sense that the information
recorded is not available to third parties, but it shall be produced and made available
by the registered agent pursuant to a valid governmental request made to the
registered agent.
(continued)
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Every domestic corporation
which issues bearer shares
shall use all reasonable efforts
to obtain and maintain an up-
to-date record of the names,
addresses, nationalities, and,
in the case of natural persons

dates of birth of all holders
and beneficial owners of such
bearer shares and the record
of any subsequent transfer,
including the date of transfer

All records of shareholders and
beneficial owners of bearer
shares required to be
maintained under the RMI
Associations Law must be
recorded with the registered
agent for RMI non-resident
domestic entities in order to
maintain the validity of such
bearer shares
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The beneficial owner is
considered to be the natural
person who exercises control
over an RMI entity through

direct or indirect ownership of
more than 25% of the shares
or voting rights

Each RMI non-resident
domestic entity shall produce
within 60 days a list of its
current directors and officers
and their business or
residence addresses upon
demand of the registered
agent or pursuant to a valid
governmental request

(continued)
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Who is the beneficial owner of an

RMI entity?

For the purposes of the relevant
provisions of the Amendment,
“beneficial owner” is the natural

person(s) who ultimately owns or
controls or has ultimate effective control
of a legal entity whether directly or
indirectly. For a domestic corporation,
other than a publicly-traded company,
the beneficial owner(s) is considered the
natural person(s) who exercises control
over such corporation through direct or
indirect ownership of more than 25% of
the shares or voting rights in such
corporation. Should no natural person
exert control through such an ownership
interest, the natural person(s) who
exercises control over such corporation
through management of the corporation

or other means shall be regarded as the

beneficial owner(s).

For the purpose of identifying the

beneficial owner, a corporation is
entitled to rely without further inquiry on
the response of a person to whom a
written notice was sent in good faith by
the corporation in compliance with its
obligation to obtain and keep the

required information.

Additional records and

documentation with regards to

keeping accounting records

In addition to keeping correct and

complete books and records of account

and minutes of all meetings and actions
by consent of the shareholders and
directors, each RMI domestic entity is
required to keep underlying
documentation for accounting records,
sufficient to explain all transactions and
determine the financial position of the
domestic

entity. Each non-resident

entity shall produce all accounting
records and underlying documentation
to the registered agent for non-resident
domestic entities in the RMI upon
demand of the registered agent in
connection with the performance of its
audit functions or pursuant to a valid
governmental request made to the said

registered agent.

Changes to RMI entities’ obligation

to maintain records of their

directors and officers

In addition to maintaining records of the

directors and officers (names and

addresses) of resident domestic
corporations and making these available
pursuant to a request of a shareholder
or creditor or a representative of the
Registrar of the Corporations or other
governmental official, the Amendment
now requires each RMI non-resident
domestic entity to produce within 60
days a list of its current directors and
officers and their business or residence
addresses to the registered agent for
non-resident domestic entities in the
RMI upon demand of the registered

agent in  connection with the
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performance of its audit functions or
pursuant to a valid governmental
request made to the said registered

agent.

Similarly, limited liability companies
must use all reasonable efforts to obtain
and maintain an up to date record of the
of all their

names and addresses

managers.

Contents of the annual attestation

to the Registrar

Upon formation, or by November 9%,
2018 for existing corporations, and

annually thereafter, each RMI non-

resident  corporation, partnership,
limited partnership and limited liability
company, other than publicly-traded
companies, is required to make an
annual attestation to the Registrar that
the required records of its shareholders
and beneficial owners, a list of its
current directors, officers and executive
officers and managers (in the case of
limited liability companies) with their
business or residence addresses, as well
as its accounting records and underlying
documentation are being maintained in
accordance  with  the  respective
provisions of the RMI Associations Law
or that are not being maintained. This is
in addition to any other attestations

previously required.

(continued)

Application of the record-keeping

amendments and penalties for

failure to keep such records as

required pursuant to the

Amendment

A 360 day phase-in period is provided for
RMI corporations, partnerships, limited
partnerships and limited liability
companies that have been incorporated
or formed before November 14, 2017,
which runs until November 9%, 2018 to
bring the entity into compliance with all
the above record-keeping requirements.
Specifically for entities that issue bearer
shares, it should be noted that bearer
shares issued before November 14,
2017 should have complied within 360
days by November 9t, 2018 at the latest
while  bearer shares issued after
November 14, 2017 should comply as

soon as a bearer share is issued.

All records required to be kept, retained,
or maintained under the amended RMI
Associations Law shall be kept, retained,

or maintained for a minimum of 5 years.

The penalty for knowingly or recklessly

failing to keep, retain, or maintain
records of directors, officers, managers,
shareholders and beneficial owners as
required by the RMI Associations Law or
for failing to produce such records within
60 days upon demand or making the
required attestations is a fine not
exceeding $50,000 and/or the revocation

of the entity’s constitutional documents

and its dissolution.

Further, non-compliance by RMI entities
with regards to beneficial ownership
record-keeping requirements may affect
the validity of the issuance of registered
as the

and bearer shares, as well

subsequent transfer of any bearer
shares. Additionally, the provision and
recordation of the required information
related to bearer shares is a condition to
enjoying the rights and privileges of a
holder of such shares. Bearer shares that
do not comply with the record-keeping

obligations within 180 days period must

be cancelled by the corporation.

Existing RMI entities have
until November 9", 2018 to

comply with all record-
keeping requirements

The penalty for failure to
comply with the record-keeping
requirements is a fine and/or
revocation of the constitutional
documents and dissolution of
the RMI entity. Non-compliance
by RMI entities with regards to
beneficial ownership record-
keeping requirements may
affect the validity of the
issuance of registered and
bearer shares as well as the
subsequent transfer of any
bearer shares
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Amendments to action of

shareholders without meeting

Unless otherwise provided in the articles
of incorporation, any action required to
be taken or that may be taken by the
shareholders of an RMI corporation at a
meeting, may now be taken without a
meeting, without prior notice and
without a vote by the signed written
consent of the holders of outstanding
shares having the number of votes that
would be necessary in order to authorize
or to take such action at a meeting at
which all shares entitled to vote were

present and voted.

Prior to the Amendment, such consent
was required by all shareholders entitled
to vote. However, amendments to the
articles of incorporation and approval of
dissolution of the corporation must still
be approved by the written consent of all
shareholders entitled to vote thereon if

not approved at a meeting.

Adoption of electronic transmission

and signature

Electronically transmitted signatures are
now acceptable on all instruments
authorized to be filed with the Registrar

of Corporations.

The Amendment further revised the RMI

Business Corporations Act to allow

actions by electronic transmission for

(continued)

6| DALAKOS FASSOLIS THEOFANOPOULOS

LAW FIRM

several purposes, including:

(a) Notice of any meeting of directors or
registered shareholders, as well as
waiver of notice of any meeting of
directors or shareholders;

(b) Use of proxies;

(c) Consent to action without a meeting of
the directors or shareholders, provided

includes such

that the transmission

information that will allow the

corporation to determine the date of

the transmission and that it was
transmitted by the proper person;

(d) Demand by a shareholder to call a
special meeting of the shareholders,
provided that the transmission includes
such information that will allow the
corporation to determine the date of
the transmission and that it was
transmitted by a shareholder; and

(e) Submission of ballot by shareholders in
elections of directors, provided that
such method is provided for in the
articles of incorporation or the bylaws
of the corporation and that the

transmission includes such information

from which it can be determined that

the transmission was authorized by a

shareholder or proxy holder.

Similarly, the Revised Partnership Act,
the Limited Partnership Act and the
Limited Liability Company Act were
revised to allow actions by electronic

transmissions.

Corporations can renounce business

opportunities

A corporation has now the power to
renounce in its articles of incorporation
or by action of its board of directors any
interest or expectancy of the corporation
in, or in being offered an opportunity to
participate in, specified business
opportunities or specified classes or
categories of business opportunities that
are presented to the corporation or one
or more of its officers, directors or

shareholders.

Waiver of notice

In furtherance to the provision of the
RMI Associations Law providing that a
waiver in writing of a notice signed by
the person entitled to such notice shall
be equivalent to the giving of such notice
in circumstances where such notice is
required to be given, the Amendment
provides that attendance of a person at a
meeting shall be deemed to constitute a
waiver of notice of that meeting, except
when such person expressly attends the
meeting for the purpose of objecting at
the beginning of the meeting to the
transaction of any business because the
meeting was not lawfully called or

convened.

“Amendments to Marshall Islands Association Law enacting additional record keeping requirements

with regards to shareholding and beneficial ownership of Marshall Islands entities”

by Giannos Dalakos



Consideration and payment for

shares

The board of directors of an RMI
corporation may now determine the
amount of consideration for shares by
setting a minimum amount or by
adopting a formula by which the amount
or minimum amount may be determined.
This formula may be dependent on
ascertainable facts outside of the
formula, so long as the manner in which
these facts operate on the formula is
clearly and expressly set forth in the
resolutions approving the formula or in

the formula itself.

Before the Amendment, shares must
have been fully paid before issuance.
Now, RMI corporations can issue their
shares, in whole or in part, as partly paid.
Partly paid shares are subject to call for
the remainder of the consideration due.
The total amount of the consideration to
be paid, along with the amount already
paid, should be stated on the face or
back of each share certificate issued to
represent partly paid shares. In case of
uncertified shares, these amounts should
be stated in the books and records of the

corporation.

Public company exception to

dissenters’ rights in sale of all or
substantially all assets of a public

company

The right of dissenting shareholders to
receive payment of the fair value of his
shares by dissenting from any sale or
exchange of all or substantially all of the
property and assets of the corporation
not made in the usual course of business
is not available if at the record date fixed
they were (i) listed on a securities
exchange or admitted for trading on an
interdealer quotation system or (ii) held
of record by more than 2,000 holders.
This extends the previous exception to

dissenters’ rights which was limited to

mergers and consolidations.

Conclusion

Most offshore financial centers have

already moved towards eliminating
bearer shares or finding other solutions
to comply with the OECD guidelines. The
RMI, as one of the last non-compliant
with  the international standards
jurisdiction, adopted these amendments
with the goal of finding an innovative
solution in order to comply with the

guidelines while at the same time ensure
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that RMI entities may still be able to

issue bearer shares.

Hence, the details of the registered
shareholders and beneficial owners are
still  maintained by the company,
released only upon the demand of the
registered agent in connection with its
audit functions or pursuant to a valid
governmental request. On the other
hand, the recordation of the information
of holders and beneficial owners of
bearer shares with the registered agent,
released only pursuant to a valid
governmental request, attempts to keep
the free circulation of such shares
controlled and maintain the exercise of
rights granted by the ownership of the
same, but assure knowledge of the
ultimate owner of the bearer shares.
Whether the RMI shall be found in
compliance with the OECD guidelines
and the international standards on
transparency and ownership information

remains to be seen.

RMI entities should start obtaining the
relevant information as soon as possible
and make the necessary declarations and
attestations within the deadlines in order

to avoid any penalties.
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